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Criminality and the Nature

of Capital Justice
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Introduction

In this chapter I address the elusive concept of “mitigation” and the way in
which attempts to assemble and present mitigating evidence to capital juries
that might engender compassion and lead to merciful decisions has involved
experts, attorneys, and investigators in the study of lives—the lives of capital
defendants. Among social scientists, at least, the criminal law is notorious for
its extremely narrow focus on decontextualized criminal acts and what seem to
be arbitrarily defined states of mind. Much that a social scientist would want
to know about the historical, social contextual, and even immediate situational
influences on criminal behavior —knowledge that otherwise would be crucial
to meaningfully analyze and truly understand the actions of a criminal of-
fender—is deemed irrelevant by the criminal law. This narrowness has been
the source of great frustration among social scientists, most of whose work has
been systematically excluded from individual trials, appellate opinions, and the
drafting of criminal statutes and codes. Because it has led legal decision-mak-
ers to ignore most of the racial, socioeconomic, and social psychological differ-
entials that play such a crucial role in the etiology of crime in our society, this
myopic focus probably also has been at the root of much injustice in the crim-
inal system (e.g., Haney 1983).

There is one exception to this general rule—a capital penalty trial. A line of
United States Supreme Court cases beginning some 20 years ago established
the right of capital defendants to present a broad range of potentially mitigat-
ing evidence —evidence intended to produce life rather than death verdicts —
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470  Mitigation and the Study of Lives

in the final stage of a capital sentencing proceeding.' Although chronically
scarce resources and, in some jurisdictions, widesEread attorney incompetency

mean that this rule often is honored oniv in the breach, the range of poten-
tially relevant evidence has been greatly expanded taindudﬁﬁ—Lm,
in essence, a psychobiographical account of the defendant’s life. As one legal
e 0 . F 5
commentator surnmarized it: “At the penalty phase of a capital trial, the cen-
tral issue is no longer a factual inquiry into whether the defendant committed
any crimes; it is the highly-charged moral and emotional issue of whether the
defendant, notwithstanding his crime, is a person who should continue to live
{Goodpaster 1983:334-335). To address this issue, the capital jury must be in-
formed about who the defendant is and, to the extent that it is possiblE to
know, how he got to be that way. Psychologically informed social histories are
invaluable to this process.

Of course, these psychobiographical stories are not told to jurors who ap-
proach the topic of violent criminality as blank slates. In fact, most jurors
enter the courtroom already holding a conventional view of crime and crimi-
nals that they have gleaned from the media and, to a certain extent, from the
law itself. Armed with this conventional and pre-existing narrative about why
people do bad things, jurors are predisposed to posit violent acts as the prod-
uct of an odd combination of equally free and unencumbered evil choices, on
the one hand, and monstrously deranged, defective traits, on the other. Indeed,
in most of the “crime stories” that form the basis of jurors’ “common knowl-
edge” about these issues, they are taught that extreme violence of the sort that

‘they confront and attempt to comprehend in capital cases is carried out by de-

e

1. Indeed, much of what I will present in this chapter about “modern” penalty phase prac-
tice and its reliance upon social histories predates even this line of capital cases. More than 30
years ago the California Supreme Court described the nature and function of a capital penalty
trial this way:

The emphasis must be upon the individual rather than the offense; such insis-

tence upon the importance of the individual symbolizes a basic value of our

society that contrasts with a totalitarian denigration of the individual as an

appendage of the state. Our insistence upon the dignity and worth of the

individual must surely be strictly and steadfastly applied in the crucial context

of the individual's life or death. The jury decides whether the individual

should be permitted to live upon the basis of a complete and careful analysis

of that person as a human composite of emotional, psychological and genetic

factors. The jury looks at the individual as a whole being and determines if he

is fit to live. The jury is entitied to weigh psychiatric and other testimony as to

his susceptibility to rehabilitation and reformation (People v. Morse 1964:

47).
Thus, although much of the research that I will cite on social historical factors is of relatively
recent origin, recognition of the importance of taking a comprehensive approach to capital
penalty trials and the basic respect for persons that it embodies are not.
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humanized, anonymous figures or monsters rather than real people. If the vic-
“tim of violent crime is depicted as “everyman,” then the is " =
personified. Elsewhere | have termed thisfthe
(Haney 1995), because it serves to deny the humanity of The persons who
commit capital murder by substituting the heinousness of their crimes for the
reality of their personhood. This myth is tial to maintaini
death sentencing in the United States, and | izi
fied by procedures and practices that occur within the trial itself
nisms of moral disengagement” further distance jurors from the
of the capital defendant and disengage them from the moral complexities of
the actions they are being asked by the state to authorize (Haney 1997c).

A capital penalty trial provides a rare opportunity to confront this mythology
directly and to counter the partial and misleading stereotypes that plague the
public’s view of criminality. Properly conducted penalty phases present capital
jurors with a fuller and more accurate view of the causes of violence and enrich

their understanding of the person whose life they must judge. The presentation
of mitigation requires the construction of an empathetic narrative, one that may
e

include e 5road socw[og1a forces that constitute the larger context of th

crime, the background and developmental history of the defendant and, in some

“Cases, the deeper psychological issues that help to account for why a particular !

crime was committed by a specific defendant. As I will suggest in this chapter,
the pre-existing biases with which they approach the penalty trial and the virtu=
ally incomprehensible sentencing instructions they are given at its conclusion
mean that most jurors will need extensive education about how and why these
things are relevant. Also, because they have few if any alternative sources of in-
formation about such issues, the patient, coherent, elaborate presentation of so-
cial history evidence in the penalty trial is absolutely indispensable to any claim
that might be made about fair, reliable, and morally defensible capital verdicts.

Crime Stereotypes and Social Histories

The task of presenting a humanizing, empathetic narrative that will enable
jurors to understand not only the harm that a capital defendant has inflicted,
but also the circumstances from which he has come and the social history that
has helped to produce his actions, is rendered more difficult by the elusiveness

2. A framework of what can be termed “structural aggravation” is built into death penalry
trials as a whole, Structural aggravation stems from the ways in which capital trial practice, pro-
cedures, and instructions combine to differentially highlight and underscore those things that
would push capital juries in the direction of death verdicts and neutralize or de-emphasize
those things that favor life.
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of the concept of capital “mitigation.” Mitigation is the legal category intg
which penalty phase evidence must be placed before it can be used by jurors in
reaching merciful and compassionate decisions that can spare capital defen-
dants’ lives. Its elusiveness derives from two basic sources: the miseducation of
the American juror and the inadequacies of the capital trial process.

As | already have suggested, many jurors come to the courthouse with firmly
entrenched, preconceived ideas about the roots of violent criminality. As one
commentator has argued, these familiar mental constructs not only “help shape
the outcome of criminal cases and predispose us to play out certain scripts,
schemata, and stereotypes,” but they also “demand those narrative genres that
best reflect a preferred sense of truth and justice” (Sherwin 1994:54). Most of
the information from which such mental constructs and narrative genres are
built derives from media accounts of crime and punishment that are terribly
moomp]ett when they are not simply wrong. Like most citizens, then, capital

jurors are not used to thinking about crime in terms of the social and develo op-

mental factors that may have contributed to it. For many, a capital penalty trial

will be their first encounter with the tragic life history of someone who has

committed a violent crime. It will also be their first opportunity to consider the
ways in which these powerful social historical forces and influences—some-
times so extreme and traumatic that it will be difficult for jurors to fully appre-
ciate or comprehend them—should be taken into account as “mitigation” in
deciding whether the defendant should live or die.

This is in part because of the narrow and misleading information they have
been provided as citizens about the nature of crime and criminals. Social and
economic context is typically ignored hy the news media in crime reporting
(e.g., Barlow, Barlow, and Chiricos 1995; Humphries 1981) as well as televisi
crime drama (e.g., Haney and Manzolati 1980). By the time information about
the background and social history of the defendant has been gathered and be-
comes publicly accessible in a criminal trial—in those comparatively few cases
in which it ever does— most cases are no longer “news” and —again, except for
the most highly publicized cases—are no longer of interest to the press. For ex-
ample, one study analyzed the content of newspaper crime reporting in a major
city during a one year period and found that over two-thirds of the articles re-
lated to only the beginning stages of criminal justice system processing (e.g.,
crime incidents, arrests, charges being lodged against suspects). In addition, the
study found that the commission of the crime itself accounted for the major de-
tails contained in the articles, and that post-arrest stages of criminal justice pro-
cessing were seldom mentioned. It also found that *{s|urprisingly, suspects were
seldom described in detail. The typical information given about them was their
name, age, and address” (Sherizen 1978:218). Meaningful social and develop-
mental history, context, and explanation are simply lacking in these accounts.

Prospective jurors are unlikely to find contextualized explanations of crime
anywhere else in public discourse about the topic. Fictionalized portrayals and
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popularized scholarship on the question of violent crime are of little help in
educating the public about how criminogenic background and history can ex-
plain individual-level violence. Instead, qm:ua are treated to wndgsgzgad
media mystifications about “natu

_porary academic commentary on the issue (cf. Harris 1988; McNulty 1995,

Tarantino 1995). serious-looking but oversimplified treatments of the topic
have instructed members of the public that much crime reduces to the prob-
lem of “evil people” (Wilson 1975), is caused in part by the defective biology of
its perpetrators (Wilson and Herrnstein 1985), and warn that our society is at
risk of being overwhelmed by an epidemic of the “disease” of murder (Norris
1988). Thus, notwithstanding the extensive literature to which I will refer later
in this chapter, the message that truly meaningful explanations for capital vio-
lence are rooted in the structure of the lives of those who commit it can rarely
be found in the news media, dramatic renderings of crime and punishment, or
popularized academic analyses of the topic.

For these reasons, teaching jurors to look carefully at the social histories of
capital defendants to reach mitigating conclusions about the causes of crime
and the culpability of capital offenders requires a special effort on the part of
attorneys. Jurors must learn and then apply psychologically valid lessons that
are nonetheless very much at odds with the stereotypes created by the media
and nourished by the system of capital punishment that prevails in our society.
Compared to the lifetime of learning that must be overcome, jurors must inte-
grate these lessons within a relatively short period of time. And they must do so
without much direct help from the legal system that has brought them to the
capital jury box and structured a life and death decision for them to make.

Presenting the social history of the defendant—through lay and expert testi-
mony— has become the primary vehicle by which capital defense attorneys at-
tempt to correct the misinformed and badly skewed views of violent crime and
violent criminals that many jurors hold (e.g., Haney 1995; 1997a; White 1987).
But, despite the constitutional mandate that capital defendants must be permit-
ted to present a broad range of potentially mitigating testimony—virtually
anything that speaks to the background and character of the defendant—stan-
dard death penalty practices and procedures in many ways hinder the meaning-
ful use to which this information is put. This occurs for several reasons, includ-
ing the failure of the courts to require (rather than simply permit) that a
detailed, in-depth, and psychologically-informed social history be compiled in
every case; an apparent judicial inability or unwillingness to effectively define
the concept of mitigation for jurors; and the failure of judges to further assist
jurors in identifying specific and meaningful examples of the kinds of testi-
mony that can and should legitimately be considered mitigating in the case at
hand by providing tailored or “pinpoint” instructions rather than the abstract,
generic, “boilerplate” versions presently in use. Instead, confusing and often in-
comprehensible capital sentencing instructions too frequently hinder the jury’s
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understanding of whether and how it is supposed to use social history testi.
mony to understand the lives and contextualize the criminal behavior of those
still too-few capital defendants who are fortunate enough to have it presented
in their penalty trials.

Instructional Incomprehension
and Capital Mitigation

It is now widely understood that Furman v. Georgia (1972) effected radica]
changes in the administration of the death penalty in the United States. To sup-
posedly remedy the problems of arbitrariness and discrimination in the system
of capital punishment that were identified in Furman, death-sentencing states
devised new laws ostensibly designed to guide the discretion of the jury and reg-
ularize its decision-making. Altho e “m

23
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pre-Furman predecessor in several ways, perhaps the most psvchologically inter-

esting and important is the role played by capital instmctions in_the attempt to
structure and channel the capital jury’s collective thou rocess. By Supreme
Court mandate the “unbridled” discretion that prevmushr characterized capital
jury decision-making was to be eliminated by telling jurors what to think about,
consider, and be guided by (and, by implication, what to ignore) in deciding be-
tween life and death. In many ways, these sentencing instructions became the key
Mﬂwwn For example, in Pul-
ley v. Harris , the Court seemed so certain that a sentencing template of
factors for capital jurors to consider would “provide jury guidance and lessen the
chance of arbitrary application of the death penalty...[and thereby] guarantee
that the jury’s discretion will be guided and its consideration deliberate” (at 51)
that it concluded a proportionality review (comparing each case in which a death
sentences was rendered to similar others) was not necessary.

Because of the emphasis placed on sentencing instructions to guide the dis-
cretion of the capital jury under the Furman-inspired reforms, these instruc-
tions have been the focus of intense legal scrutiny and scholarly attention (e.g.,

R R

Diamond 1993; Haney and Lynch 1994; 1997b; Weisberg 1984; Wiener,

Pritchard, and Weston 1995). Empirical studies of the capital sentencing

process now indicate that these instrycti omplish in fact what

‘they were designed to achieve in principle. The most significant problems stem
from the general incomprehensibility of the instructions and, more pointedly
in the present context, their failure to clarify the meaning of mitigation and
TOVi uidance about how to find a it in any o 5
dence that typically i i ital penalty trial.
Let me be more specific. Out of the frank recognition that “death is daffer~
ent,” the Court has required states to specify those things that jurors may con-
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sider as reasons for taking a defendant’s life. Further, to prevent a range of
idiosyncratic and impermissible factors from playing an explicit part in the
process, aggravating circumstances must be specified by statute. But the court
has given defendants wide latitude in presenting a vast array of potentially
mitigating factors.® As Justice O’Connor once noted: “The heart of the retribu-
tive rationale is that a criminal sentence must be directly related to the per-
sonal culpability of the criminal offender™ (Tison v Arizona 1987:148). In
slightly different but related terms, the Court has stated that the capital jury’s
decision about whether or not a defendant should receive a death sentence
must turn in part on an “individualized determination on the basis of the
character of the individual [defendant]...” (Zant v Stephens 1983:879). That
determination is conceptualized very broadly: individualized capital sentenc-
ing “is satished by allowing the jury to consider all relevant mitigating
evidence” (Blystone v. Pennsylvania 1990:299; emphasis added) in a process that
is “expansive enough ... to assure an assessment of the defendant’s culpability”
{Tuilagpa v. California 1994:973).

The good news is that this individualization requiremen the
background and life circumstances of the defendant center stage in a capital
penalty trial in a way that is replicated nowhere else in the criminal law. The

3. As I have mentioned, the line of United States Supreme Court cases establishing this
right began more than two decades ago. In Whedsor . North Caroling (1976) the Court wrote
that: *[1]n capital cases the fundamental respect for humanity underlying the Eighth Amend-
ment... requires consideration of the character and record of the individual offender and the
circurnstances of the particular offense as a constitutionally indispensable part of the process of
inflicting the penalty of death” (at 304). Orver the next 20 plus years a series of cases has consis-
tently reaffirmed that principle. Thus, the Court ruled in Lockers v. Ohio (1978) that the capital
sentencing authority must “not be precluded from considering, as a mitigating factor, any
aspect of a defendant’s character or record. .. that the defendant proffers as a basis for a sentence
less than death” (at 604); and in Eddings v. Oklahorra (1982) that the sentencer may not be pre-
duded from considering and may not “refuse to consider, as a matter of law, any relevant miti-
gating evidence... [including] evidence of a turbulent family history, of beatings by a harsh
father, and of severe emotional disturbance™ (at #77). It found in Skipper v. South Carolina
[1986) that even evidence of positive post-offense prison or jail adjustment could not be
excluded from the penalty trial if the defendant elected to present such testimony because a jury
might interpret it to mean that defendant “would pose ne undue danger to his jailers or fellow
prisoners and could lead a useful life behind bars if sentenced to life imprisonment” (at 7). The
Court noted in Celifornia v. Brown {1987) that "evidence about the defendant’s background
and character is relevant because of the belief, long held by this society, that defendants who
commit criminal acts that are attributable to a disadvantaged background, or to emotional and
mental problems, may be less culpable than defendants who have no such excuse” {at 545); and
concluded in Penry v. Lynaugh (1989) that because “mitigating evidence of mental retardation
and childhood abuse has relevance to [the defendant’s] moral culpability” (at 322), the capital
jury must at least be able to consider and, if it so chooses, give it mitigating effect.
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bad news is that the capital instructions that are intended to structure the
jury’s_penalty decision-making —supposedly providing them with much
needed guidance about what to make of social history and other background
testimony in the penalty trial —border on incomprehensible in most respects
For example, my colleagues and I have conducted research indicating that Cal-
ifornia’s entire penalty instruction is very poorly understood by upper-level
college students (Haney and Lynch 1994), that these problems are not clarified
in actual cases through attorney arguments (Haney and Lynch 1997b), and
that jurors who had served in actual capital cases were plagued by fundamen-
tal misconceptions about what the instructions meant (Haney, Sontag, and
Costanzo 1994). However, we also found that, in addition to the overall lack of
clarity and difficulty in comprehension, these instructions were especially

“vague, unhelpful. and confusing with respect to the crucial concept of mitiga-
tion. Indeed, mitigation stood out as the least well understood and most diffi-

“cult of the specific factors to correctly identify. Thus, the typical capital juror is
given virtually no clear instruction on what mitigation is, little or no help on
how to find it amidst the evidence that is presented in the typical penalty trial,
and no real guidance on how to use it in reaching a merciful and just sentenc-
ing verdict.

Moreover, sp igating factors are defined in most states |
such a way as to be rarely if ever applicable. Factors like the possibility that the
victim was an accomplice in his or her own demise really never come into play
in any capital case. Rather, most defense aitornevs must depend upon an ex-

ansive, catchall or “anvthing else the defendant offers as a reason for a sen-
t |

ence less than death” factor as the vehicle by whi i Hapall
timony can be introduced. This factor has the advantage of giving counsel the

widest possible evidentiary swath with which to approach the question of mit-
igation, but the disadvantage of giving jurors no clue about whether and
which parts of such testimony are mitigating, how much weight (if any) to
give them (individually or overall), and how to combine the evidence intro-
duced under this “catchall” rubric with other statutorily enumerated factors to
produce a final sentencing verdict. Geimer (1990-91) has noted that “[t]he law
would seem a likely source from which to derive elements of an entitlement to
life. However, death penalty statutes are barren of helpful guidelines” (at 284).
Unlike aggravation—which is both a more commonly understood general
concept and represented in specifically enumerated factors that are far more
likely to apply in the typical case— mitigation is left largely to the various and
sundry subjective interpretations that jurers bring with them or can be per-
suaded by attorneys to apply.

Yet, despite the systematic miseducation they have received at the hands of
the media and the lack of instruction and clarification they will receive from
the courts, capital jurors and other citizens are not impenetrably insensitive
or unsympathetic to properly presented mitigating testimony. Indeed, al-
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though attitude surveys conducted throughout the United States document
overwhelming support for the death penalty, careful examination of these
data suggest that support is largely symbolic and generic. Americans support
the idea of the death penalty, and hold the general belief that it should be im-
plemented, but they differ widely in their views about when and how it
should be used and the kind of defendant on whom it should be imposed
{e.g., Haney, Hurtado, and Vega 1994). Moreover, in response to a variety of
specific factors that are present in the social histories of many capital defen-
dants, but absent any education about why or how these things should be
taken into account and without any contextualizing framework to demon-
strate the ways in which they fit together in a social history, many persons re-
ported that they would be influenced toward life verdicts by factors like the
defendant’s history of child abuse, the fact that he had never received treat-
ment for his problems, and evidence that he would adjust well in prison.

Thus, media mystifications and political distortions about the nature of vi-
olent criminality ensure that most jurors will have no real theory of mitigation
themselves, and our current capital jurisprudence ensures that they will not be
given one via judicial sentencing instructions. Both facts place a special burden
on attorneys to assemble, present, and explain the defendant’s social history
and its mitigating significance. Since mitigation is very difficult for most jurors
to define accurately, many people who do not comprehend the concept at all
may well ignore it in their penalty calculations. Others who have idiosyncratic
and incorrect definitions may employ the concept in a way that narrows the
focus of penalty deliberations or introduces a randomness or arbitrary quality
to the outcome of the cases. Rather than a life-giving effect, mitigation there-
fore may function as a kind of error term in the death penalty equation. The
coherent presentation of a capital defendant’s social history, along with a clear
explanation about its meaning and significance to the task at hand, can help to
reduce the size of that error term. The effort adds fairness and predictability to
capital sentencing.

The Normative Structure of the Lives
of Capital Defendants'

It is important to acknowledge that mitigating evidence—here the psy-
chobiographical summary of a capital defendant’s life and the account of his
social history that is presented at the penalty trial —is not intended to excuse,

————
4. A more detailed discussion of this issue can be found in Haney (1995).
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iustify, or diminish the significance of the crimes that he has commit
stead, it as an indispensable aid in understanding the defendant’s
“background and character” in a way that hopefully will illuminate critical is-
sues in the decision capital jurors must make about sentencing. Mitigating so-

defendant’s actions, his responsibility for the harm that he has etrated, or
g B g e s s e
lies. Quite the contrary, I do not believe that we can begin to acknowledge and
pay fitting tribute to the victims of these crimes without honestly and compre-
hensively addressing their causes. As Robin West (1990) has argued, we must
learn about the life circumstances of capital defendants, as well as the social re-
alities that created those circumstances, “because the victims of crime deserve
it, the communities that fear crime need it, and the intractable problem of vio-
lent crime demands it” (at 176).* Looking carefully and deeply at the lives of
those who commit capital crimes allows us to overcome the fictionalized, de.
monized canicatures the media has concocted for us—including those of us
who will sit on capital juries. This is an important step in learning the neces..
sar ich future victi
Social histories, then, are not excuses but explanations. An explanation does
not necessarily dictate a judgment. In this context, as attorneys who have em-
ployed them can attest, some explanations lead to life verdicts and some do
not. However, social history testimony is offered out of the belief that no jury
can render justice in the absence of an explanation of the life of the person
whose fate is being decided. In each such case, the goal of a mitigating social
history is to place the defendant’s life in a larger social context and, in the final

5. In an otherwise especially insightful discussion of these issues, Professor West seemed to
suggest that the “defense narrative” in a capital penalty trial was one that categorically excluded
individual responsibility. It does (or, at least, should) not. Because the model of individual
responsibility that dominates our criminal law is so pervasive and omnipresent, many capital
defense attorneys may simply assume that jurors will employ it without any special prompting
from them. That does not mean that these attorneys categorically reject their client’s legal
responsibility for his actions nor that, in asking the jury to spare his life, they are inviting jurors
to ignore his blameworthiness or shift all of the responsibility 1o his family or society at large. A
social historical approach to these issues serves instead to balance a prosecutorial narrative that
typically acknowledges only personal ill-will and evil (Cf. Lynch and Haney 1997). The same
kind of incorrect caricature of the social historical approach was reflected in Alfieri's (1996) dis-
cussion of these issues. An honest and meaningful social history—the only kind that discharges
an attorney’s duties to both the dient and the jury—is precisely one that emphasizes “through-
out the capital proceedings the defendant’s human vulnerability to both good and bad motive
and the possibility of redemption” (Alfieri 1996:348). Yet, even a narrative that emphasized
societal deprivation—so long as it was accurate and true—would enrich rather than impover-
ish a model of moral blameworthiness.
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analysis, to reach conclusions about how someone who has had certain life ex-
periences, been treated in particular ways, and experienced certain kinds of
psychologically-important events has b h and influenced by them. It
reflects a turning away from a century-old bias that located the causes of vio-
lent criminality exclusively inside the individuals who engaged in it (Haney
1982). It urges the application of a more contemporary theoretical and empir-
ically well-documented framework in its place.

This new framework conceptualizes the roots of violent behavior as extend-
ing beyond the personality or character structure of those people who perform
'—L_d_'mmeﬁmces they have comi-

“m as well as the immediately precipitating situations in which their
violence transpires. The study of the lives of capital defendants yields impor-

“tant truths about the social and developmental roots of extreme violence in
our society. Ironically, capital penalty trials have become unique legal forums
in which these truths can be told. This approach can assist in understanding
the causes of capital murder as well as providing a psychological framework
for comprehending a single, violent social history. Moreover, the lessons con-
tained in these psychobiographies can serve as the basis for a responsible social
policy of violence prevention in lieu of the categorically punitive approach
with which our society recently has become so enamored.

This way of understanding capital defendants also connects directly with a
renewed emphasis in the discipline of psychology on the use of social historical
techniques (e.g., Elder 1981; Gubrium and Holstein 1995), or what is some-
times called “the study of lives” (cf. Polkinghorne 1996; Runyan 1983; White
1992). It is based in part on the vast and growing literature on the importance
of past and present social context in understanding human behavior (e.g., Mis-
chel 1968; Moen, Elder, and Luscher 1995; Ross and Nisbett 1991), as well as on
studies of the ways in which certain kinds of past experiences can shape and in-
fluence human development over the life course (e.g., Caspi, Bem, and Elder
1989; Sroufe, Egeland, and Kreutzer 1990). As one researcher has noted, the so-
cial or life history approach “implies a holistic stance to social reality” and is the
“method of choice when complex human events are at stake, when inquiries
into the subjective realm of human beliefs, motives and actions in complex so-
cial matrices are involved” (Ortiz 1985:100). This method is in many ways
uniquely suited to the task of providing capital jurors with insights into how

ound of the defendanit has he to shape his character, influence
the course of his development, and affected his actions as an adult—and to do
50 in ways {hat speak directly to the critical issue of individualized culpability.”

The compilation of a detailed and in-depth social history is also a labor in-
tensive, time consuming, emotionally draining, and psychologically complex
undertaking. It cannot be done quickly and it cannot be done effectively by
someone who lacks training or experience in relevant aspects of developmen:

Ial, social, or_clinical psychology. One commentator has summarized the com-
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E‘ plexity of the “complete background investigation” of the capital defendants
i life that must be performed by investigators and experts in the construction of

a social history:

This typically requires counseling with members of the [defendant’s]
family, loved ones, and friends in order to uncover intimate informa-
‘tion which could be critical to the litigation. The investigation must
cover the inmate’s childhood, family life, education, relationships,
important experiences, and overall psychological make-up. Crucial
witnesses such as childhood friends, teachers, employers, religious
advisors. and neighbors may be ‘scattered like a diaspora of leaves
along the tracks of the defendant’s travels’; nevertheless, they must be
located and interviewed in order to determine whether they can pro-
vide favorable...evidence (Mello 1990-91:895, footnotes omitted).

When done properly, this background and social history investigation and
analysis provides the experts who conduct it and the jurors to whom it is pre-
sented an extraordinary amount of in-depth information with which to un-
derstand a capital defendant’s life course. Indeed, it represents an investigatory
and analytical effort that is rarely matched in any other setting, including aca-
demic research or clinical practice.

The Risk Factors Model
in Social History Evaluation

It is often helptul to frame the social history of a capital defendant with a “risk
factors” model of the sort that is employed in developmental and social psychol-
“ogy as well @ by epidemiologists and medical researchers. Here, “risk factors”
can be defined as those events whose presence in one’s background indicates "a
higher probability m development of a disorder; as such, these factors are
statistically associated with higher incidence rates” {Masten and Garmezy
1985:3), Under this rubric, “stressors” refer to “any change in _the environment

which typically—i.e., in the average person —igduces a high degree of continual
tension and interferes with normal patterns of response” (at 6). Because it gllows
for the analysis of many of the background experiences that are so commonplace
i the [ives of capital defendants— recognized as “risk factors” —along with the
immediafe situano ressi ich they act—here concepruattratas
“Sressors” —this model often provides an especially valid and meaningful way
of establishing and_jlluminating the complex intergla}f..ﬂiﬂdlﬁ@ﬁ%ﬁé,f?z_ﬁ
history and adult behavior. Indeed, Masten and Garmezy have summarized a
portion of the developmental literature on risk factors in terms that regularly
apply to capital defendants: “Children who pursue delinquent careers may have
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been exposed to very severe stresses and harmful life events, genetic disadvan-
tage, inappropriate parental models, selective reinforcement by parents of the
child’s maladaptive behavior, and chronic low self-esteem” (at 25).

Moreover, when added up over the course of a life, the risk factors that
can be identified in a capital defendant’s social history form a whaole that is
greater than its individual parts. This way of conceptualizing social histories
allows juries to understand and appreciate the role that one or (typically)
many of these risk factors that distinguish a capital defendant’s life history
from others play in accounting for his presence in the courtroom. Along
with the numerous stressors that typically are present as precipitating fac-
tors, these forces constitute the psychological context of capital crime. The
model also helps to account for individual variations in responding to the
same or similar risk factors and stressors by acknowledging, on the one
hand, different “vulnerabilities” to certain kinds of problems for certain chil-
dren and, on the other hand, the role of so-called “protective factors” (like
warm and supportive family milieus, or the presence of an extended support
system) that can buffer children from otherwise damaging elements in their
environment,

The Longterm Effects of Childhood Trauma

The lives of many capital defendants are bereft of the things we now know
are essential to normal psychological development — “dependable attachment,
protection, guidance, stimulation, nurturance, and ways of coping with adver-
sity” (Hamburg 1993:60). Instead, they offen confront the multiple risk factors

of poverty, chronic neglect, emotional and physical abuse, and extreme famil-

ial instability with little to buffer them from the predictable harm.

The Effects of Poverty on the Lives
of Capital Defendants

Some capital defendants are the children of profound poverty and depriva-
tion. They are the legacy of a society that has, over the last 20 years, systemati-
cally turned its back on its poor and on their children. Indeed, the widespread
poverty of capital defendants is so generally accepted that it has escaped much
academic commentary (e.g., Egelko 1994), except as it affects the quality of
their legal representation (Bright 1992). But poverty also affects their quality
of life, and plays an important role in the social histories that surround the
crimes for which they may be put to death. Although we are just beginning to
assess the long-term consequences of childhood poverty, researchers have doc-
umented the persistent despair that profound economic deprivation can in-
flict, Not surprisingly, children who grow up in economically deprived house-
holds are less likely to be hopeful, self-directed, and confident about their
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future than those who grow up under better economic conditions (e.g., Dun-
can, Brooks-Gunn, and Klebanov 1994; Elder 1979). One national survey
found that welfare status or perceived financial stress was significantly related
to children's emotional and behavioral problems—specifically, to higher levels
of depression, antisocial behavior, and impulsivity (Takeuchi, Williams, and
Adair 1991).

Consistent with these and other findings, unemployment and employment
in poor quality jobs are systematically related to the arrest rates among juve-
niles and young adults (Allen and Steffensmeier 1989). In the United States, of
course, poverty and unemployment are inextricably interrelated with race.
Thus, one study found that although single year poverty rose about the same
amount among both Black and White children between 1970 and the mid-
1980s, the differences between them remained quite large. That is, the average
percentage of those considered poor rose from 10.5 percent to 12.9 percent
during this period among White children, and a staggering 42.5 percent to
45.1 percent among Black children (Duncan and Rodgers 1991). Moreover,
African American children are more likely to live under conditions of chromic
poverty (e.g., Bane and Ellwood 1986).

Ower the last several decades, researchers have given increased attention to the
mechanisms by which the structural variable of poverty translates into signifi-
cant psychological consequences for children who experience it. We have learned
that poverty forces family members to adapt to scarcity in ways that influence in-

jonships and, in_turn, adversely affects child development. One
ethnographer studying children growing up in a poor urban neighborhood con-
cluded that despite their resourcefulness, children are “no match for the physical
toll of poverty and its constant frustrations and humiliations.” Specifically:

A number of the children [ know came into the world already vic-
timized by prenatal undernourishment and, as a result, by prema-
ture birth or a low birth weight. Since then, inconsistent meal-
times, punctuated by feasts on hunger-numbing junk food bought
with proceeds from odd jobs or the leftovers from welfare checks,
have left many kids alternately drained, hyperactive, and irritable.
Frustration at their parents inability to provide and memories of
those adults’ defensive responses to requests for food and clothes
inevitably help engender... mistrust and manipulative behavior....
Poverty also often engenders a deep sense of personal failure and

Jwmiligtion (Nightingale 1994:55).
We also have learned that poverty pushes children too rapidly toward adult

status and roles. Because interpersonal resources within the i be de-
Sialhs and role HEELHIELaoTI Te s within the family must be de-

voted more to survival than to child rearing, younger children tend to grow up
“undersocialized” (e.g., Elder and Caspi 1988). Other researchers have docu-
mented an absolutely critical issue—the ways in which economic hardship

T
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produces psychological distress for both parents and children. It is this dis-
tress—more than the direct effect of poverty— that undermines parents’ abil-
ity to provide nurturant care and increases tendencies toward inconsistent dis-

—cipline, These problematic parenting styles are, correspondingly, associated
with increased depression, drug use, and delinquency among adolescent chil-
dren (e.g., Lempers, Clark-Lempers, and Webb 1989).

In any individual social history, the linkages from childhood poverty to
adult violence may be complex but they are rarely difficult to comprehend.
There are indirect routes by which poverty can have long-term effects on adult
criminal behavior. Thus, persistent poverty is predictive of severe and recur-
rent child abuse—family *[v]iolence does occur at all income Tevels but it is
more often repeated among the persistently poor” (Kruttschnitt, McLeod, and
Dornfeld 1994:310)—which in turn predicts higher levels of delinquency and
adult criminality, including violence. In addition to the role that poverty plays
in increasing despair and undermining self-esteem, in forcing the undersocial-
ization of children, and in interfering with consistent and nurturant
parenting—all of which put children at greater risk of delinquent behavior —
_poverty can result in increased levels of frustration. Of course, chronic poverty
can result in chronic frustration. Research reveals that, depending on the cir-
cumstances— particularly, the reasons a person perceives his or her desired
goals are blocked —such frustration can produce greater levels of “angry ag-
gression” (Berkowitz 1989). Not surprisingly, then, we know that economic in-

“equality is statistically associated with violence, and that severe poverty is asso-
“Ciated with high rates of lethal aggression (e.g., Huff-Corzine, Corzine, and
Moore 1991; Williams 1984 ).

In this context, race-based poverty forces minority group members to con-
front higher levels om{%ﬂj_@ggm_ﬂQWr
of other risk Tactors that are associated with poverty. For example, higher rates
of poverty create greater levels of psychological distress for parents and chil-
dren alike, which can adversely affect the quality of parenting and the develop-
ment of the child (e.g., McLoyd 1990). We already know that, as one researcher
put it: “Black children suffer disproportionately from virtually every form of
stress affecting full and healthy development...” (Lassiter 1987:39). Yet, as this
same researcher concluded, “none of these stressors is more threatening to the
healthy development of black children and to the stability of their families
than intrafamilial child abuse” (at 39).

Two interrelated and very significant risk factors in the lives of many capital
defendants — familial instability and lack of predictable structure— often are
related to poverty, but also can occur for a variety of other reasons. Indeed, the

structure of ives of capital defendants is often pervaded by perso
social chaos and instability. Their family structure is erratic, fluid, and unpre-

dictable; their parents separate and divorce often, and there are numerous new %

adults who come in and out of their lives. As children, they move because of
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poverty, they

adults who g[e in charge g: them, and they move because their farmhes have
such a tenuous grasp on harsh labor markets thar they are buffeted around
from job to job at the slightest economic shift. All of this external chaos and
instability makes the critical developmental tasks of creating internal anchors
or contmls and a stable sense of self more dlfﬁcult to acmrnplmh Moreover, it

maore hktl}; Thus, one study uf abused chlldrcn repurted that [T]he homes of
many of these children are characterized by chaos, disruption, and disorgani-
zation” (Egeland and Erickson 1987:115).

Childhood Abandonment and Neglect

In addition to the abject poverty, economic and emotional deprivation and
instability that they often confront, there are other risk factors that routinely
appear in the social histories of capital defendants. Many have experienced
ﬁﬂiﬂﬂlﬂ&l@%ﬂ% Abandonment may occur because of di-
orce, parental incarceration, or the overwhelmingness of parenting and other
Ejmns.lbllmcs Whatever its causes, it can have profound effects on a child’s
life course (e.g., Mishne 1992; Wolfenstein 1976). Indeed, studies of its psycho-
ioglcal sequelae indicate that abandoned children are at high risk for mood

5 such ression (e.g., Schonfeld 1995) and related problems (e.g.,
Crouch and Milner 1993; Freudenberger and Gallagher 1995), and that they
also are more likely to manifest a specific set of behaviors that are can be re-
lated to subsequent criminality — aggressiveness, rebelliousness, and disobedi-
ence (e.g., Burnstein 1981).

Emotional abandonment—in the form of parental withdrawal and

chronic neglect—is another risk factor that frequently pervades the lives of
capital defendants Eec:mse it often results fmm {he fact that parents are

L tances, int erper-
sonal problems, alcohol and drug addictions and the like, neglect is often not

the product of any conscious or intentional desire to do harm. Its conse-
quences are nonetheless profound. Indeed, one study acknowledged that ne-
glectful parenting was “often the result of chronic stress, situations arising
from frequent or prolonged spells of unemployment, physical or mental dis-
abilities among members of the family, and an often permanent condition of
poverty...” (Wilson 1980:232). This study also concluded that neglectful
parenting was “highly likely” to contribute to patterns of delinquency and
should, therefore, be regarded as creating “severe social handicap” in children
exposed to it (at 233). Another study found that "psychologically unavailable
caregiving” in which parents passively rejected children, were detached and
uninvolved with them except when absolutely necessary, had dramatic con-
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sequences. At two years these children were “angry, extremely frustrated,
noncompliant and displayed a great deal of negative affect.” As they got older
they “were less persistent and enthusiastic” than other children and also “ex-
pressing a great deal of negative emotion, lacking impulse control, and
[were] highly dependent” (Egeland and Erickson 1987:115), Similarly, Ger-
ald Patterson and his colleagues have identified a causal connection between
poor parenting (e.g., harsh, inconsistent discipline, little positive involve-
ment, and inadequate monitoring and supervision) and coercive, socially
unskilled behavior on the part of children that often leads, through a series
of intervening steps, to delinquency and substance abuse problems (e.g., Pat-
terson, DeBaryshe, and Ramsey 1989).

Physical Abuse and Maltreatment in
the Lives of Capital Defendants

urs in conjunction with physical abuse in a high percent-

e of cases and, unfortunately, both co-occur with unusual frequency In the
lives of capital defendants. We now know that: “Inappropriate parental behav-
ior may produce physical, emotional, or sexual damage. Although we cannot
always accurately predict what effects maltreatment will produce, victims most
often suffer multiple damage, and individual susceptibilities to harm differ”
(Garbarino 1989:221; see also, Wolfe 1987). Although it is difficult to predict
precisely which of the harmful effects of maltreatment any particular child will
manifest, studies show that juveniles who have become involved in_delin-
quency “have endured child abuse and neglect at far greater rates than esti-
ates for latj a whole and for the low-income groups in particu-
lar” {Garbarino 1989:251). We certainly know that abused children are much

“more likely to engage in violence as adults, giving rise to what is now routinely
referred to as a “cycle of violence” (Dodge, Bates, and Petit 1990; Widom
1989a; 1989b). As one early study concluded: “Vialence does appear to breed
violence. ... The child who experiences violence... has the potential of becom-
ing a violent member of society in the future” (Silver, Dublin, and Lourie
1969:407).

Some research has suggested that aggressive fathers may create a social envi-
ronment that is conducive to aggressive behavior (McCord 1991; 1994a). Simi-
larly, one study that documented the neurological, cognitive, socioemational
consequences of physical abuse focused on the “interpersonal” nature of the
transgression and the way in which it adversely affected children’s social behav-
ior and their understanding of social relationships. Specifically, “[gliven the
child’s exposure to parental violence as a legitimate means of interacting with
Other people,” these researchers were not surprised to find that “abused children

e more ageressive, showi ile, externalizing and negativ ial be-

havior with other people than nonabused children” (Salzinger, Feldman, Ham-
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—

mer, and Rosario 1991:74). Other studies suggest that these violent patterns
ically encoded through “identification with the aggressor
wherej i i 0 | parent
figures who mistreat them. Other researchers have focused more specifically on
the developmental role of aggression in protecting the more fragile self against
a_hostile, seemingly psychologically Tife-threatening environment of the sort
that i v an abusive parent, That is: * Faced with profoundly insensitive
or cruel parenting, the young child’s representation of all mental life will be
fragile. Ordinary frustration of aims will signal potential destruction of the re-
flective self, accompanied by intolerable anxiety” (Fonagy, Moran, and Target
1993:475). Others have interpreted the cycle of violence as “reenactment behay-
ior” that is “an attempt to manage the confusion and stress” that are generated
by the abuse {McCormack, Rokous, Hazelwood, and Burgess 1992:226).
However, despite these different perspectives about exactly how and why ag-
gression appears to recur in subsequent generations, there is little doubt “that vi-
olence is transmitted intergenerationally from parents to their adolescent off-
spring and that psychological mechanisms are, at least in part, a feature of this
transmission” (Truscott 1992:332; see also, Rutter, Quinton, and Liddle 1983;
Tolman and Bennett 1990). These mechanisms are useful in understanding the
intergenerational transmission of violence and abuse that characterizes the lives
of so many capital defendants. It is a destructive legacy that continues to plague
its victims through adolescence and into adulthood. Thus, as one study con-
cluded: “[e}ven among a relatively homogeneous group of youthful offenders,
the majority of whom had substantial criminal records, evidence of family vio-
lence, parental criminality, and parental neglect or poor supervision significantly
increased parolees’ risk of rearrest for violent crimes” (Lattimore, Visher, and
Linster 1995:76; see also, Lake 1995). Similarly, Rivera and Widom (1992) found
that neglected and abused African American male children have a higher likeli-
hood of arrests for delinquency, adult criminality, and violent criminal behavior.
In addition to the harmful effects of direct physical abuse, we also know

that wy L e abuse of others can be an extr ing psychologi-

cal risk factor (e.g., Rosenberg 1987; Rosenberg and Giberson 1991). Thus, one
study found that boys appeared to be more vulner effect i

discord and, although they could make no simple causal connections between
witnessing abuse and subsequent adjustment problems, the researchers con-
cluded that “[b]esides inappropriate modeling of conflict resolution, these
children are affected by their mothers’ diminished effectiveness as a parent,
negative changes in family status, and related factors that result from family vi-
olence” {Wolfe, Jaffe, and Wilson 1988:239), Other researchers have found that
exposure to parental conflict and aggression was one of the “instigating condi-
tions” to adult criminality (e.g., McCord 1994a; 1994b). This risk factor is

common in the lives of many capital defendants. Indeed, many capital def
dants come from chronically abusive homes in which their mothers and other

————
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siblings have been physically attacked in their presence, sometimes despite
their noble but typically ineffective attempts to intervene.

Institutional Failure and Capital Mitigation

This pattern of child verty, familial instability, and parental neglect
and abuse predictably results in higher rates of juvenile institutionalization

among capital defendants. Indeed, for many of them, as they approach their |
teenage years, their social history merges into an institutional history. Although
intended as agencies of resocialization and enhanced social control, supposedly |

designed to produce conforming behavior and to decrease unlawful activity, ju-
venile and adult penal institutions often constitute their own kind of risk factor,

independently increasing rather than decreasing the likelihood of subsequent re-
offending. The literature on the failure of our adult prison system is clear, al-'
though the impact of this failure on the problem of worsening violence in our:
society has yet to be adequately told (e.g., Christie 1993; Haney 1997h). Indeed

mstitutional failure is another theme that is prominent in the lives of many éaEJ-

ta] ddendants—rWM@@}iﬁMﬁﬂm, to in-

MNowhere is the price of institutional failure clearer and more painful to
contemplate than in the case of children who are confined by agencies of social
control, only to have that experience worsen, sometimes irreparably, the very
problems their incarceration was designed to remedy. However inadequate the
dominant “free choice” rhetoric has proven for understanding adult criminal-
ity, it does not even begin to explain most juvenile crime. Yet, far too often in
the lives of capital defendants, juvenile institutionalization represents a kind of
“turning point,” an experience that helps them resolve the internal struggle
over who to be—indeed, over who they can be—in a profoundly negative
way, Deestructive juvenile incarceration forces children to commit fo a value
system and a way of being that is angry and rejecting, and which places indi-
vidualistic survival above all else.

The potentially destructive effects of normatively ineffective, stigmatizing ju-
venile justice system processing has been recognized for some time (e.g., Forer
1970; Schur 1973). For example, a study of California’s vast “youth authority”
began with the observations: "The institutional environment at California
touth Authority training schools is in many ways detrimental to the health and
behavior of the 5,700 young men and women who are detained in these facili-
ties.... It is the thesis of this report that not enough attention has been paid to
the negative impact which remarkably stressful living conditions at the Youth
Authaority have on its institutionalized population” (Lerner 1982:8). Similarly, a
nationwide examination of juvenile justice facilities concluded with a series of
Scathing observations, including the fact that "[y]oungsters sent to juvenile de-
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tention centers and training schools are likely to be brutalized rather than rehs.
bilitated™ (Silberman 1978:312) and that the “overwhelming majority of de.
tained juveniles receive no help worthy of the name” (at 330). Studies continye
to document the absence of adequate and appropriate services for children whe
suffer from serious emotional problems (e.g., Cohen, Preiser, Gottlieb, Harris,
Baker, and Sonenklar 1993). Many such children are inadequately or badly
treated by juvenile justice institutions that have too little in the way of resources,
time, and expertise with which to reverse years of pre-existing trauma and ad-
dress the consequences of exposure to substantial numbers of risk factors (e.g,,
Greene 1993; Zigler, Taussig, and Black 1992).

There is a second form of institutional failure that extends beyond the lack of

treatment for pre Exlstlng prublems—the Emacmfe harm that mgx be inflicted

sucm]ug::;al Jiterature on J}I\-'EI‘II]E justice mst:tutmns underscored their destruc-
tive potential (e.g., Zald 1960), including their tendency to undermine self-es-
teem (Fetrow and Fetrow 1974) and subject young offenders to brutalizing expe-
riences from which they may never recover (Bartollas, Miller, and Dinitz 1976).
In many of the facilities in which adult capital clients were confined as juveniles,
this conclusion—reached more than 20 years ago— has remained accurate:

[T]he bare fact remains that some of the [living units] are worse
than the streets; that some of the strong in the streets become the
meek in the institution; that the juvenile correctional institution is
a misnomet, as is the industrial school, the training school, the ad-
justment center. All are euphemisms. No matter how pleasant the
place may seem, very little correction, training, or adjustment oc-
curs—or can, in fact, occur under present circumstances and so-
cial policies (Bartollas, Miller, and Dinitz 1976:271).

Other researchers have reached similar conclusions about other juvenile fa-
cilities. Moreover, Nightingale (1994) has written about the way in which insti-
tn.tanumeml control now have begun to play increasingly larger roles in the

-city children, their harshness rmnfnr-::mg the lessons of what he
Euphemlstlca"}f refers to as the “forceful parentmg many have already re-
jails and bein

3 16 amien dhir: sl , parents demonstrated just how closely their
philosophies resonated with tho&e of mainstream—institutions of law and
order” (at 95). Not surprisingly, institutional placement appears to adversely
affect subsequent parole adjustment, especially among youthful offenders
whose family life is problematic (Fendrich 1991). Indeed, one study of Califor- |

nia juvenile institutions reached the “specific and urgent” recommendauon _
that “our present system for dealing with youthful offenders needs drastic | A

_overhauling” in WMMMM‘I] - e
dom young men and women w who have been brutalized by their institutiona -3
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—experience (Lerner 1986:46). This fact led to the conclusion that such instiru-'j
tions actually “premote crime rather than deter it, and increase the criminal
population at great expense to the rest of us” (at 47).

itutl i i rrectional institu-
tions. Some commentators have speculated that, over the long run, increas-
ingly high levels of imprisonment will worsen rather than reduce the problem
of violent crime (Haney 1997b). In addition to the direct effects of institution-

i alization on persons who will subsequently be released (e.g., Goodstein 1980;

l (Orsagh and Chen 1988), especially high levels of incarceration in some com-

munities will have disastrous effects on family formation, maintenance, and

survival. Incarceration intensifies many of the problems of poverty and insta-
bility described earlier, indirectly contributes to increases in criminality, and

amplifies the structural linkages between unemployment, economic depriva-
tion, family disruption and criminal behavior (e.g., Sampson 1987). Indeed,
one commentator has warned that “imprisonment will become the most sig-
nificant factor contributing to the dissolution and breakdown of African
American families during the decade of the 1990s” (King 1993:145).

Moreover, the causes of escalating violence following incarceration are all
the more apparent for those defendants whose prison sentences were accom-
panied by pre-existing psychiatric disorders and substance abuse problems
that either went unrecognized, or whose recommendations for treatment sim-
ply went unheeded. The lackof mental health services for prisoners continues
to plague our nation's prison systern. A recent federal case provided a descrip-
tion of the shocking inadequacies in mental health services available to psy-
chologically troubled and psychiatrically disturbed California prisoners (see
Coleman v. Wilson 1994 and the related discussion in Specter 1994). Unfortu-
nately, the California system is not alone in failing to provide the resources
with which to treat its mentally-ill prisoners, or in employing the practice of
putting emotionally disturbed prisoners in punitive isolation rather than treat-
ment facilities (Haney and Lynch 1997a; Toch 1982; Madrid v. Gomez 1994).

Nor is it alone in exposing citizens to the increased risk of capital violence
committed by persons inadequately treated, psychologically harmed, or other-
wise brutalized by criminal justice institutions that achieve the opposite of
their intended effect. Pri en fail by not providing meaningful vocational
or educational training, so that the scars of poverty cannot be overcome. They 'L/f :
can fail because they create destructive and hostile environments where the —
damage of earlier mistreatment worsens. They can produce criminalizing
habits of mind and behavior that, along with the persistent stigma of past in-
carceration, may disable prisoners once they are released (see Haney 1997b, for
& more detailed discussion). And they can neglect to provide badly neede
psychological counseling and, especially, treatment for the drug and alcohol
problems that are so clearly implicated in much violent crime. The lives of
capital defendants too often bear the marks of all these institutional failures.
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Criminogenic Adaptations to Childhood Trauma:
Alcohol, Drugs, and Gangs

The residue of early developmental history interacts with current circum.-
stances to shape behavioral patterns over a life course. The legacy of a child;
prior treatment persists, such that “children with early internal models of avail.
able care and self-worth are more responsive to positive features of the environ.
ment and more resilient to stress” (Sroufe, Egeland, and Kreutzer 1990:1371),
Not only does past experience influence present decision-making, but it can lead
in some cases to the development of self-fulfilling interactional patterns and
styles. Thus, some adolescents react to the memory of past mistreatment and re-
jection by becoming aggressive or emotionally distant which, in turn, leads 10
further mistreatment and rejection and the possibility of ever-escalating misbe-
havior and disconnection from others (e.g., Patterson, DeBaryshe, and Ramsey
1989).

Other adaptations provide short term relief from the pain of one’s past or
the press of intolerable present circumstances, but lead to long-term destruc-
tive consequences later in life. Thus, many victims of early abuse and neglect

turn to d and alcohol as a form of “self-medication” that promises to re-
duce their emotional pain. Indeed, often their own parents’ drug and alcohal
abuse provides them with their vailable and sali cing
intolerable stress, relieving depression, and resolving interpersonal conflict.

Yet, we know that alcohol and drug use represent major risk factors for subse-
quent criminality, including violence (Langevin, Paitich, Orchard, Handy, and
Russon 1982; Langevin, Ben-Aron, Wortzman, Dickey, and Handy 1987;
Parker 1995). For example: “Although drug use does not appear to initiate a
criminal career, a large volume of research clearly indicates that frequency of
drug use has a strong impact on the extent, direction, and duration of that
{criminal) career” (McBride and McCoy 1994:268). Indeed, “[i]t is generally
acknowledged that drug use is an important factor in crimes of violence, in-

cluding homicide” (Spunt, Brownstein, Goldsteln, Fendrich, and Liberty
1995:125). Drug abuse may have direct effects on behavior that may further
marginalize users, undermine school or job performance and, depending
upon the particular drug, increase aggressive reactivity (e.g., Miller and Potter-
Efron 1989). It also places users in direct contact with a subculture in which
both eriminal and violent behavior are more normative (e.g., McCarthy and
Hagan 1995). Particularly in cases of addiction, high levels of drug use may
create an economic strain for addicts that can only be met through illicit activ-
ity (see generally, Goldstein 1989; Stephens 1991).

Gang_membership represents another short term adaptation taken in ado-
lescence and young adulthood by some capital defendants to overcome the
legacy of their early developmental problems and the pressures of the commu-
nities in which they live. It often exacts a significantly negative, life-altering

4
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long-term price. Early studies of urban Latino gangs noted that membership
could be explained in part by the “absence of a secure cultural (and personal)
identity” brought about by the marginality of the groups from which their
members originated (Vigil 1983:47). Researchers talked about fuming to gangs
way of coping with the “multiple marginality” of the rest of their existence.
Indeed, the multiple marginality that Vigil (1983) described applies to many
capital defendants who must cope with the effects of “low socioeconomic sta-
tus, culture conflict, and impaired development of self-esteem which arise in a
complex of ecological, socioeconomic, cultural, and psychological factors” (at
46). Luis Rodriguez (1994), who has written eloguently about the pull of gang

life, has noted that for many young people “a gang embraces who they are, gives
them the initiatory community they sgek and the incipient authority they n
to_eventually control their lives” (at 605). Indeed, they turn to gangs in large

part because “[t]hese are things other institutions, including schools and fami-

lies, often fail to provide” (at 605; see also, Hagedorn 1988; Sanchez-Jankowski

"1991; Smith and Tarallo 1995; Vigil 1988).

This reliance by young people upon gangs to fulfill needs and provide op-
portunities that are otherwise denied them sometimes occurs in conjunction
with, and serves to facilitate, alcohol and drug use (e.g., Fagan 1989; Sullivan
1989; Williams 1989), so that the negative consequences of both adaptations are
compounded. This interaction also increases the likelihood that juvenile and
adult institutionalization will follow. A kind of social historical cycle begins to
develop in which risk factors amplify each other’s effects. Attempts to overcome
the legacy of one risk factor sometimes leads to a new and more powerful crim-
inogenic influence as lives begin to spin dangerously out of control.

Indeed, the nexus between poverty, childhood abuse and n:glect social and |
mm abuse, and crime Is 50 tight in the - I ,_Z:-—
lives of many capital defendants wﬂi‘m—mm%{’\
The social ecology of crime is shaped by the neighborhoods in which its pe
petrators are raised. The demographic mix of these communities determines
the nature of the class and race conflict to which participants become accus-
tomed. Criminal opportunities and social and economic pressures to succumb
vary by neighborhood and family. In fact, recently published autobiographical
and ethnographic accounts of the structural disadvantages of race and class
underscore many of the cumulative difficulties that capital defendants have
confronted (e.g., Canada 1995; Coyle 1993; Kotlowitz 1991; Frey 1994; Ladd
1994; McCall 1994; Rodriguez 1993; Staples 1994; Sullivan 1989).f These new
urban ethnographies depict the influence of sociopolitical and economic

6. For a lengthy response to the claim that the role of social historical disadvantage in miti-
gating capital erime is minimized or eliminated by virtue of the fact that “not everybody™ who
endures them also succumbs to criminal violence, see Haney (1995:589-608), \//‘
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forces as they shape the choices of individual actors; choices that are often Jess
a product of rational or conscious decision-making processes than attempts to
struggle with “[f]eelings of sheer humiliation and embarrassment, disappoint-
ment and frustration, grief and loneliness, and fear and anxiety {especiall}a
concerning suspicion, rejection, and abandonment)” (Nightingale 1994:40),
The consequences of such a combination of early, often prolonged abuse angd
neglect, continued economic and social marginalization, and juvenile and
adult institutionalization in the lives of many capital defendants may even
amount to what has been called “complex PTSD” [post traumatic stress disor-
der], reflecting chronic and repeated exposure to trauma that inflicts a deeper
and broader pattern of psychic harm (e.g., Herman 1992a; 1992b).

Conclusion

Cornel West has written eloquently about the interrelationship between the
structural and individual determinants of social behavior. He urged social sci-
entists and policy makers to:

[a]cknowledge that structures and behavior are inseparable, that
institutions and values go hand in hand. How people act and live
are shaped—though in no way dictated or determined—by the
larger circumstances in which they find themselves. These circum-
stances can be changed, their limits attenuated, by positive actions
to elevate living conditions (West 1993:12).

This observation counsels not only in favor of social and political action to ele-
vate the depressed circumstances in which many people are forced to live and to
improve the structures and the values that shape and delimit their life chances,
but also to acknowledge the importance of these social historical factors in legal
decision-making about moral culpability and personal blameworthiness. Capi-
tal penalty trials provide an important and, in many ways, unique forum in
which these issues can and should be addressed.

The social historical patterns [ have discussed that emerge from the lives of
capital defendants—and the trauma and the risk factors that accumulate
within them —reflect the deep roots of violence in our society. The sins of the
parents and the larger society in which these children are raised are visited not
only on the children themselves but, with uncanny regularity, on the future
victims of those children grown up. When many of us began examining the
lives of capital defendants, now 20 or more years ago, we were struck by the
frequency with which these men were brutalized and neglected as children,
pushed to the social and economic margins of our society, and often mis-
treated by the very institutions we had entrusted with the task of helping
them. The patterns were striking in the lives of these defendants and many

|
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others and, after years of carefully documenting these effects, there is now little
question about the causal connections. Study after study has confirmed the cy-

f desperati and violence; cycles in which many capital
defendants have become enmeshed.

It is difficult to imagine how any jury could begin to meaningfully analyze
and fairly assess a capital defendant’s moral culpability and blameworthiness
absent a painstakingly researched, thoughtfully assembled, and carefully and
comprehensively presented chronicle of his life. In this regard, capital penalty
instructions also must be revised and reframed in such a way as to legitimate
such explanations and acknowledge their mitigating force. A social history—
the in-depth and psychologically-informed study of a capital defendant’s
life—and judicial instructions that specifically underscore its importance add
minimal fairness and a quantum of essential predictability to capital sentenc-
ing that are said by death penalty supporters to be its constitutional hallmarks.
Absent either one, not even the pretense of having done justice can be claimed.
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